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BACKGROUND

From time 
immemorial to 
today:  Cahuilla 
people inhabit the 
Coachella Valley, 
relying on surface 
water and 
groundwater 
resources to 
survive

The Agua Caliente Cahuilla’s geographic, cultural and spiritual center 
was and is located at Sec he, now known as the Palm Springs Hot 
Springs



SURFACE WATER AVAILABILITY

Surface water supplies consist of small streams emerging 
from San Jacinto Mountains on the west side of the 
reservation which do not provide a reliable source of 
water for the Tribe’s myriad needs most of the year



GROUNDWATER AVAILABILITY

Ancestral Cahuilla 
dug walk-in wells in 
the Coachella Valley 
long before Euro-
american contact 

These wells were 
some distance from 
the mountain 
canyons/streams



RESERVATION HISTORY

 In 1876, President Grant issued the first Executive Order
setting aside lands for Agua Caliente.

 After Indian Agents determined that the initial Reservation
was insufficient to serve as a permanent homeland,
President Hayes issued an Executive Order substantially
expanding the Reservation in 1877.

 Historical records show that water was a major consideration
when the United States set aside the Reservation.



MISSION INDIAN AGENTS ON THE
RESERVATION’S NEED FOR WATER

“The great difficulty … arises … from lack of well-watered land…. Water 
is an absolutely indispensable requisite for an Indian settlement, large 
or small. It would be worse than folly to attempt to locate them on 
land destitute of water, and that in sufficient quantity for purposes of 
irrigation.”

-- Special Agent John Ames, Oct. 28, 1873. 

In August of 1877, newly appointed Mission Indian Agent J.E. Colburn
declared that his “first purpose” in finding land for Agua Caliente was to
“secure the Mission Indians permanent homes, with land and water
enough, that each one who will go upon a reservation may have to
cultivate a piece of ground as large as he may desire.”



RESERVATION TODAY



OVERDRAFT OF THE AQUIFER

Agua Caliente has raised concerns about the management of
the Coachella Valley Basin aquifer for more than two decades.

 As of 2010, CVWD estimated the cumulative overdraft of
the aquifer as more than 5.5 million acre-feet.

 Total Valley Water Demand 1999 - 668,000 AFY

 Projected Valley Water Demand 2045 - 885,000 AFY

 This greatly exceeds the safe yield of the aquifer.

(Source: CVWD Water Management Plan Jan. 2012)



DECLINING
GROUNDWATER QUALITY

In 1973, CVWD and DWA began using imported water from the
Colorado River to "recharge" the aquifer in an effort to offset
the ongoing overdraft.

The introduction of Colorado River water, which has much 
higher rates of total dissolved solids (TDS) and other impurities 
than the native groundwater, has diminished the quality of the 
existing groundwater.

The recharge facility is near and directly up gradient from the
Agua Caliente Reservation, so these effects are particularly
relevant to the Tribe.



RECHARGE PONDS



COACHELLA VALLEY RECHARGE FACILITY



CHANGING GROUNDWATER TDS LEVELS



INCREASING SALINITY IN 
GROUNDWATER



AGUA CALIENTE’S LAWSUIT

Agua Caliente filed suit against CVWD and DWA in May 2013 
seeking relief including a declaration and quantification of its 
federally reserved rights to groundwater.

The Tribe also seeks injunctive relief to stop the Water Districts 
from infringing on the Tribe’s rights to groundwater by 
overdrafting the aquifer and degrading water quality.

The United States intervened in support of Agua Caliente in 
June 2014.

Whitewater Recharge Facility Permit from the BLM expired in 
2014.



WATER DISTRICTS’ RESPONSE

The Water Districts claim that Agua Caliente has no federally
reserved rights to groundwater.

They contend, inter alia, that under United States v. New
Mexico, federally reserved rights to groundwater are not
“necessary” for Agua Caliente because:

 Agua Caliente has state law rights that are sufficient to meet
its water needs.

 Agua Caliente was not using groundwater when Congress
established the Agua Caliente Reservation and does not
produce its own groundwater currently.

 Agua Caliente’s adjudicated surface water rights are sufficient
to meet its needs.



WATER DISTRICTS’ EQUITABLE 
DEFENSES

The Water Districts further argued that Agua Caliente’s 
claims are barred by the equitable doctrines of:

 Laches

 Balance of the Equities

Unclean Hands



AGREEMENT TO TRIFURCATE CASE

Agua Caliente and the Water Districts agreed to divide the case
into multiple phases, with the core legal issues to be decided
before litigating more fact-intensive aspects of the case:

 Phase 1 – Existence of reserved rights to groundwater

 Phase 2 – Quantification standard, water quality, 
pore space, equitable defenses

 Phase 3 – Quantification and other defenses



DISTRICT COURT’S PHASE 1 ORDER
(MARCH 24, 2015)

Phase 1 ruling in favor of Agua Caliente:

When President Grant and Hayes withdrew land for Agua Caliente 
“they also reserved by implication, the right to appurtenant water in 
the amount necessary ‘to fulfill the purposes of the reservation.’”

“Any attempt to limit appurtenant water resources to surface water 
fails as a matter of law and logic.”

“With one exception, every court to address the issue agrees that 
Winters rights encompass groundwater resources.”

Accordingly, the Court held that “the government impliedly reserved 
appurtenant water resources—including underlying groundwater—
when it created the Tribe’s Reservation.” (emphasis added)



DISTRICT COURT EQUITABLE DEFENSES ORDER
(FEB. 23, 2016 )

After the 9th Circuit Court of Appeals agreed to hear an 
interlocutory appeal of the District Court’s Phase 1 order, the 
parties agreed to proceed with briefing on the applicability of 
the Water Districts’ equitable defenses.

On February 23, 2016, the District Court granted Agua Caliente 
and the United States’ motions for partial summary judgment, 
holding that none of the Water Districts’ equitable defenses 
applied to the Tribe’s claims for declaratory relief as a matter of 
law.



EQUITABLE DEFENSES (CONT.)

Laches – The District Court rejected an argument based on City of Sherrill, 
N.Y. v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005), holding that Sherrill 
does not apply in cases where the United States holds the land at issue in 
trust.

“Defendants cannot assert the affirmative defense of laches in this case 
because the United States holds the … Reservation in trust for the Tribe and 
the Government is not at all subject to that defense.”

Balance of the Equities – “‘Federal water rights … arise without regard to 
equities that may favor competing water users.’” (quoting Colville 
Confederated Tribes v. Walton, 752 F.2d 397 (9th Cir. 1985)).

Unclean Hands – “Defendants are precluded as a matter of law from 
asserting the affirmative defense of unclean hands against the United States 
because the Government, acting in its sovereign capacity, holds the lands of 
the Reservation in trust for the Tribe.”



NINTH CIRCUIT APPEAL
WATER DISTRICTS’ ARGUMENTS

Under United States v. New Mexico, federally reserved rights
to groundwater are not “necessary” for Agua Caliente because

 The Tribe has state law rights to groundwater that are 
sufficient to meet its needs;

 The Tribe does not pump its own groundwater; and

 The 1938 state court surface water adjudication is 
sufficient to meet the Tribe’s needs.

In other words, the availability of water under state law 
deprives an Indian tribe of any claim to water under federal 
law.



NINTH CIRCUIT OPINION 

On March 7, 2017, the Ninth Circuit panel unanimously
affirmed the District Court’s ruling.

Three steps:

 First, it determined that under New Mexico, the Court needed to 
determine the primary purpose of the reservation and whether 
that purpose contemplates water use. Based on the documents 
surrounding the establishment of the Reservation and Supreme 
Court precedent, the Court determined that the purpose of Agua 
Caliente’s Reservation was to create an agrarian homeland for the 
Tribe and that water was necessarily reserved for that purpose.

 Second, the Court looked at the question of whether Winters 
extends to groundwater. It determined that the only limitation on 
Winters was appurtenance and groundwater was appurtenant.



NINTH CIRCUIT OPINION 

Court also saw no reason to limit Winters to surface water
given that many tribes throughout the western United States
rely on groundwater as their only viable water source.

 Third, the Court rejected the water districts’ arguments, 
holding that state rights are preempted by federal rights 
and that Winters rights cannot be lost by non-use.

Petition for Certiorari to the Supreme Court denied on 
November 27, 2017.  



PHASE 2 BRIEFING

Phase 2 Briefing is Complete:

1) Quantification standard

2) Water Quality component to a Winters right

3) Pore space underlying the Reservation

Mediation with Ninth Circuit Court of Appeals J. Leavy



QUESTIONS?

THANK YOU.


